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SPEAKER TRANSCRIPTION 

Craig Adoor Good morning and thank you all for joining us for today’s webinar.  I am 
Craig Adoor, a partner in Husch Blackwell’s St. Louis office.  We are 
really excited to be talking with you today about the real-life experiences 
with forming and operating a captive insurance company and whether it 
may be a useful strategy for managing your company’s risks. 

Before we begin I need to briefly cover a few housekeeping items.  At the 
bottom of your audience console are multiple application icons for your 
use during the program today.  Let me take just a minute to highlight a 
few of the key icons for you.  If you have any questions during the 
webcast, please submit your questions via the question box.  We’re going 
to try to answer all questions during the webcast today, but if a fuller 
answer is needed or if we run out of time, it will be answered later via 
email.  We really do appreciate participation and we encourage you to 
submit questions.  The only way we’re going to know if we are providing 
the information you need is through your questions, so again we really do 
encourage you to submit them.  There’s also an icon to assist with your 
viewing preferences.  Please note that you can expand your slide area by 
clicking on the maximum icon on the top right of the slide area or by 
dragging the bottom right corner of the slide area.  If you have any 
technical difficulties in the next hour, please click on that yellow help icon.  
It has a question mark and it provides information regarding common 
technical issues.  A copy of today’s slide deck and additional materials 
are available in the resource list icon that looks like a green folder at the 
bottom of your screen.  Now, toward the end of last year and into this 
year we published a series of six blog posts on captive insurance that are 
included among the additional materials.  Some of the information 
contained in the blog posts on the ancillary tax benefits that are available 
to small captives is no longer completely current due to legislation 
enacted by Congress.  So in his portion of the program, Ray Kreienkamp 
will point out the areas that have changed. 

Now for all of you lawyers out there, this program has been approved for 
continuing legal education in Illinois, Iowa, Missouri, Nebraska and 
Tennessee.  A recording of the webcast will be available tomorrow for 
watching and sharing.  Once available, a link to the recording will be 
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emailed to you along with your Certificate of Attendance. 

Joining me today on this webcast are Ray Kreienkamp, Ed Barker and 
Kathleen Tulipana.  Ray is a corporate tax partner in our St. Louis office 
and he’s a member of the financial services team.  Ed is a member of the 
Healthcare Life Sciences And Education team out of our Kansas City 
office and Kathleen is our guest speaker today from SCL Health.  
Although I could speak for quite a while recapping their skills and 
accomplishments, our time is limited and that information is contained in 
the material available.  And – oh, again I’m Craig Adoor and I concentrate 
my practice in corporate securities law, mergers and acquisitions and I 
am in the food and agribusiness section of the firm.  So, with that let’s just 
jump into the substantive portion of the program. 

I am assuming that there are some people in our audience today who 
know exactly what a captive insurance company is, but there may be a 
few that are not.  So I quickly want to go through the definition of a 
captive insurance company as we’re going to be using it today.  And by 
that I mean we’re going to be talking primarily about a single parent 
captive insurance company. 

Now, a single parent captive is a privately-held insurance company.  And 
by that I mean it is a company that has been informed under the 
regulations of a state and it is subject to the regulatory, um, decisions and 
supervision of the state.  Every state has a division of insurance.  Now, 
the captive insurance company is organized or formed by a parent 
company and this captive is formed to provide insurance for the other 
subsidiaries of the parent company or to insure other companies or 
businesses that are closely affiliated with what the parent or its other 
subsidiaries do.  So the captive will insure insurable claims that are 
incurred by those other affiliated companies. 

One thing that Ray and I are going to hit pretty hard today is the idea that 
a captive insurance company has to be formed for business and 
insurance reasons.  Now, for for-profit entities there are often ancillary tax 
benefits and those certainly can be taken advantage of.  But again, the 
real reason for forming has to be for real business or insurance reasons.  
If you don’t and if the company is audited by the IRS, they can come 
down pretty hard if they realize that the only reason that you formed it 
was to take advantage of these ancillary tax benefits. 

Let me just run briefly through some of the business reasons for forming 
a captive.  One thing that a captive can do is to reduce insurance costs of 
the parent company and the subsidiaries or the ancillary businesses.  
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Although the premiums have to be actuarially determined, nevertheless 
the premium that’s charged by the captive is in most cases going to be 
less than would be charged by a third party commercial insurer.  
Ownership and control is yet another reason.  It certainly is easier to 
control costs and to control how claims are handled when the parent 
owns the captive rather than when it has to deal with a third party insurer. 

Insurance coverage flexibility is another reason.  Sometimes third party 
insurers won’t insure a particular risk that is important or is a clear risk in 
your industry.  They may refuse to insure it because the claims could be 
so high or maybe they will insure it but at a premium rate that is far in 
excess of what you’re going to want to pay.  If you have a captive in 
place, you can write policies for those otherwise uninsurable risks. 

Let me just go quickly through the captive formation analysis and the 
process for doing so.  If you decide after hearing this presentation and 
perhaps talking with us further that you think that a captive insurance 
company might be for you, one of the things you have to do is to start 
with a feasibility study.  Any state in which you are going to want to form 
is going to compel you as part of the application process to prepare a 
feasibility study where it looks at the costs and the premiums that 
undoubtedly are going to have to be paid and other economic factors, 
and so that involves actuaries and appraisers, accountants – but that’s an 
important part of the formation process. 

Another important part is determining where the captive should be 
incorporated.  So far most captives are incorporated in Vermont.  
Vermont was one of the very first states to recognize or have captive 
insurance laws and they’ve got a very friendly environment.  Interestingly 
enough for those of you who are in Missouri, the Missouri Department of 
Insurance has a Captive Insurance Department within it and it is a pretty 
friendly operation as well and they are really encouraging of captives 
forming in Missouri.  When you decide to form a captive you need to talk 
with the regulators about that so they know exactly what you’re doing – 
things just go so much more smoothly. 

And then finally I just want to water ski briefly through the types of 
candidates that we think work for captive insurance.  Generally, the 
parent company ought to have about ten million or more in annual 
average revenue.  It also ought to be spending three hundred thousand 
or more in annual premiums for its current commercial coverage and the 
parent company needs to be profitable.  Now I’ve indicated that these 
insurance companies are regulated by the insurance divisions of the state 
and by statute most captives have to have about two hundred fifty 
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thousand to three hundred thousand in regulatory capital to start.  But 
that’s also going to be actuarially determined so it could be more than 
that.  I think the organizational costs when you look at the feasibility 
study, accounting fees, legal – it’s generally in the neighborhood of about 
fifty to seventy thousand. And on an ongoing basis we generally look in a 
ballpark at about sixty thousand dollars annually.  You’re probably going 
to need a captive manager to assist because most parent companies 
don’t have the experience to run an insurance company that’s not their 
business so you generally get a captive manager.  And then there’s 
ongoing audit fees and legal fees and accounting and whatever – taxes. 

I think I’d like to turn it over to Ray now to talk about the tax aspects. 

Kreienkamp Thanks, Craig.  As I hope you got from Craig’s presentation, the tax 
aspects are a great benefit but they really are ancillary to setting up the 
program.  This really has to be an insurance company, it has to be viable, 
it has to be reasonable.  But Congress has determined that if you do set 
up such an insurance company they will give some tax benefits out of it.  
We’re talking about a small captive and that’s what I’m going to focus on 
just briefly.  It’s small because it refers to the amount of premiums 
received or paid to the captive.  First, it must be a true insurance 
company, therefore it’s licensed in its chosen domicile.  And when it is 
licensed, there are many regulatory requirements that the Division of 
Insurance or the Department of Insurance – whatever the title is of that 
insurance governmental agency in that state – you have to comply with 
all of its rules, its filings, all the regulatory requirements.  It also has to be 
an insurance company and we’ll talk about that briefly of what that means 
for U.S. federal tax purposes to meet the list distribution and risk shifting 
elements. 

A small captive, up until recently, was one that received no more than 
$1.2 million in gross insurance premiums.  Captive insurance companies 
where insurance companies owned by the businesses they insured and 
were intended to help the business owners manage certain risks in which 
commercial insurers were not available.  Congress under Section 831(b) 
of the Code provides that small insurance companies that receive 
premiums below this $1.2 million level could elect to be taxed only on 
their investment income, not their premium income.  So the tax benefit 
was that the paying company got to deduct the premiums but the captive 
insurance company did not have to recognize those premiums as income.  
So in the Protecting Americans From Tax Hikes Act of 2015, which was 
really the extenders legislation, there were some changes made to 831(b) 
and they were primarily intended to prevent captive insurance companies 
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from being used as wealth transfer mechanisms.  In other words as a 
means to avoid taxes on asset transfers to family members rather than 
providing actual insurance.  For example, this is my paid premiums to a 
captive owned by the children of the business owner to insure against 
risks that have little likelihood of materializing.  There were stories of 
companies that set up insurance companies owned by the owner’s 
children in, say, Colorado that insured against tsunamis and were paying 
tens of thousands of dollars of insurance premiums for those.  Clearly a 
risk that is very low and the insurance premiums were too high.  So as a 
result of that the IRS added the abusive captive insurance arrangements 
with dirty dozen lists of tax scams. 

The 2015 legislation was intended to restrict that.  The benefit was that it 
raised the amount of insurance premiums that could be paid with $2.2 
million; however, it added a diversification tax.  And that diversification tax 
says that no more than 20% of total premiums could be derived from one 
policy owner and one policy owner can be a consolidated group or 
affiliated group.  The most closely-held businesses will not qualify for that 
unless there is some risk pooling. 

The second tax is a ownership tax where if one individual or a group of 
individuals own substantially the same percentage of the business, you 
meet the tax.  So it essentially gets rid of the estate planning aspects of it. 

Finally a small captive has to be taxed as a C corporation.  So what are 
the tax benefits?  What are the tax considerations?  Clearly we have to 
have economic substance and a business purpose.  I already mentioned 
the fact that the payor of the premiums get to deduct the premiums but 
the captive company does not have to pay tax on the premium income – 
it’s only taxed on its investment income and its trader business income.  
There are also some benefits on paying dividends but again one has to 
remember that the ability to pay dividends may be limited because of the 
insurance regulatory requirements. 

It must be insurance for tax purposes.  There are two components to 
insurance – one is risk shifting – in other words the loss is shifted to 
another entity; the other is risk distribution so that the risk is distributed 
among several insurers.  So I’ve got a little chart here that I think will help 
show that.  In the first chart on the left we have the risk shifting because 
the parent operating company is shifting its risk to the captive insurance 
company.  The captive insurance company is then participating in a third 
party risk pool where many companies participate.  The issues with risk 
pools is that the other companies may not be as careful as your 
company.  The slide on the right shows the risk distribution having 
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multiple subsidiaries participate in the insurance.  And finally the other tax 
issues – we can’t have circular cash flows.  Its insurance company must 
clearly be on its own.  You cannot pay the premiums and then have those 
premiums loaned back to the company.  It has to be regulated, you have 
to make sure that you follow all the rules of the insurance company. 

At this point, I would like to turn it over to Ed and Kathleen who I think will 
be tag teaming and have actually set up and run captive insurance 
companies and will be able to provide you some very practical insights 
into what is required and what are the obligations.  Ed and Kathleen. 

Ed Barker Terrific.  Thanks Craig and Ray.  So now you’ve come up with a bright 
idea – “Gee, I wanna have a captive insurance company,” but you 
basically need to not only do a business plan for the regulators but I’m 
assuming you’d have to do some sort of business plan for your C-Suite, 
your Board of Directors, whomever, to approve it and help you set it up 
and fund it, etc.  So I’ve listed kind of the ground work to answer why and 
it’s kind of a cultural examination of your business as to whether or not 
people currently understand insurance, understand risk, etc.  And if they 
don’t then education should precede the conversation about setting up a 
captive insurance company and then that decision then fits into the 
cultural of the organization and the process that you need to follow in 
order to gain approval.   

So identifying risks is within the organization. Quite frankly, in my opinion, 
it’s half the battle in seeing the industry getting sued for particular 
situation, examining your insurance to see whether or not you have 
insurance or it’s an exception or the deduction is very high.  Therefore, 
you’re internalizing the risk and a captive may be a very good solution for 
you.  Is your business expanding?  Is it contracting?  Is it getting into joint 
ventures or transactions with third parties where you’re sharing risk from 
an operational perspective?  All good reasons to examine the current 
program, see whether or not you have issues associated with it and then 
potentially add that to your business plan in order to gain board approval 
of going forward with something that will help you mitigate the risks 
associated with your current business transactions. 

It really does require, in the next slide, thinking outside the box.  Many 
people are very comfortable with their current insurance program, don’t 
really want to retain risk, manage risk, etc. and are very happy with 
paying a premium.  But at the same time when you look at the new 
unforeseen events that might occur, that’s where it requires you to be up 
with the industry, up with the risk and then see whether or not you have 
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an issue that you need to mitigate the risk because it’s basically 
uninsured that you’re betting the farm on it.  And you need to basically 
help the business understand things.  The unforeseen business 
opportunities is basically when you’re entering into a venture with a third 
party, whether it’s a joint venture, whether it’s an acquisition, however it 
might play out and whether or not you’ve got a situation where based 
upon your current program that you’re betting the farm because what 
you’ve created may not acquire or be protected by either parties’ 
insurance program and you’re not mitigating the risk, you’re not protecting 
the business.  An example of the unforeseen events is a couple of 
situations that we’re familiar with here – not in Kansas City necessarily 
but in the industry is where you put all of your high-tech infrastructure, 
your MRIs, your CAT scanners, your linear accelerators, your IT platform 
in the basement of your facilities in order to protect them.  At the same 
time you’re in a significant flood zone and one of those 100 year floods 
just happens to arrive on a date and your entire infrastructure is flooded.  
Do you have insurance for that?  Is it an act of God and it’s excluded from 
your insurance program.  Do you have recovery and disaster insurance 
associated with that because you can be as prepared as possible, things 
happen, and whether or not you’ve got an insurance program that will 
respond that will help you mitigate the risks and also help you with the 
losses associated with it and the recovery costs of getting back on your 
feet. 

Plugging the gap – this is kind of, quite frankly, my favorite slide but it’s 
the wordy slide so you should sit down if you’re contemplating a captive 
insurance, you’re mitigating your risk, you’re helping the business 
understand and do the what ifs.  Take a look at your current insurance.  
What do you currently have.  Given the fact that you’ve kept up with the 
industry and the risks associated with the industry, what are those 
situations that might present themselves.  Do you have coverage for 
them?  If your company is risk adverse they buy a wide range of 
insurance.  Do the financial analysis as to whether or not you’re spending 
one dollar of premium in exchange for one dollar of coverage.  At least in 
my experience it never quite worked out financially.  To do those sort of 
things you ought to at least keep your own dollar and manage your own 
risk. 

The other thing is that the benefit associated with having a captive 
insurance company from my perspective is it really does allow you to 
focus on managing the risks and it will give you a much better 
understanding as to how you’re currently managing the risk and establish 
a risk management insurance program which provides a broader 
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coverage.  You know your own industry, you know your business, you 
know your risk.  If you do all of those things then plugging the gap by 
finding what you have and keeping your own money and helping your 
business and the people out in the field understand risk, manage risk and 
therefore mitigate it will be in everybody’s benefit, plus financially you’ll be 
able to once again keep your own money. 

On specialized coverages, the captive insurance company is able to write 
specific policies and those policies are then issued to the company and 
then the captive insurance company decides whether or not it wants to 
retain all of the risk or it wants to have an access insurance provider 
carrier attach or cover risk above what the captive is comfortable with 
retaining.  And a number of organizations have used captives in order to 
find coverage for things that are not currently identified on the excess 
carriers or the primary carriers’ radar screen – as an example, SARS or 
Ebola – in dealing with a joint venture with a third party.  As those kinds of 
insurance risks that you can retain within the captive, manage within the 
captive and do so much better for your business. 

The joint venture policy is one that Kathleen and I are very familiar with 
because that basically helps start off our captive venture in that we were 
doing a joint venture and it was a very large transaction and the question 
quite frankly came up as to whose insurance could be provided to this 
particular joint venture.  And if you’re in the not-for-profit world the last 
thing you want to be classified as, or have your parent corporation 
classified as, is an insurance company because you go from not-for-profit 
status to for-profit status and all kinds of bad things happen when you are 
classified as a for-profit corporation.  In order to avoid that you use a 
captive between yourself and the joint venture in order to provide 
insurance for that third party. 

The other area is in the Foreign Corrupt Practices Act and everybody out 
in the audience when you go see the movie Money Monster with George 
Clooney and Julia Roberts, there’s a Foreign Corrupt Practices Act issue 
at the end of the movie.  And there are insurance policies that cover this 
but so many people retain that risk internally and then they manage it 
internally through training and risk mitigation techniques.  But that’s an 
example that if you were looking at that movie and wondering whether or 
not the company had insurance for the Foreign Corrupt Practices Act and 
what was going to happen to the CEO at the end of that movie.  At least it 
was kind of fun to watch those sort of things. 

The one thing that need to basically understand also is the environment 
in the regulatory world is constantly changing.  It changes almost every 
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minute in the healthcare industry – the way physicians are being 
reimbursed, the way hospitals are being reimbursed, the different risks 
that you’re taking on, the development of a new website, things that you 
are connecting the dots to from health programs, the medical record, 
patient portals, on and on and on.  And so as the industry changes – the 
plugging the gap analysis – the specialized coverage is all formulated into 
the equation as to whether or not you have any protection because 
you’ve got the risk – whether or not you have any protection for the risks 
that you are taking on with these new adventures.  And when you 
examine it with your insurance broker, your actuary, it’s at that time that 
everybody needs to understand what the current risk in the industry is all 
about because standard policy forms, standard insurance provisions 
really just don’t cut it. 

The other great thing, and hopefully you’ve already got it, is the fact that 
when you create a captive and you are managing the risk that you also 
get much more control over the claims processing the way you’ve 
established it, etc.  And there are horror stories out there about bad faith 
issues in the insurance world – delays in claims processing, delays in the 
recovery analysis that goes on and the help that needs to be provided.  
And because you are the insurance company and you are the one that 
has written the standard policy, in the policy you can certainly write in 
how a claim is being paid, that you won’t get a reservation of rights letter 
in the first minute of the claim being provided.  But you can provide the 
business opportunity losses and also help the company that basically is 
your client but also in the single captive world you are a subsidiary of that 
client.  Help them manage the risk, mitigate the loss and get back to 
business in a much quicker manner through the fact that you’re having 
control over claims, you’re having control over getting the business back 
up and running. 

But – and there always is a but – insurance, like Craig and Ray have 
been talking about, insurance is a highly regulated area.  It’s regulated in 
the domestic world, it’s regulated in the foreign world, and you’re 
conducting real business.  You’re issuing real insurance policies and 
you’re actually taking risk and so that your business plan, your actuarial 
report, your claims loss data, etc. all needs to be taken into account 
because those are documents that you’re going to have to provide 
whatever regulator has jurisdiction over you to show that you are actually 
running a legitimate real business.  Though basically you need to engage 
professionals who understand the industry, understand the captive, the 
tax issues, the legal aspects, how to read an insurance policy, how to 
draft an insurance policy, you’re going to be issuing one out of the captive 
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insurance company because it is a complex and a regulated world that 
you’ve now entered into. 

And now I’ll turn it over to Kathleen who can talk about all of the wild 
adventures that we have had in the captive world.  Kathleen. 

Kathleen Tulipana Thank you and I’ll share with you practical examples of how we have 
utilized our captive at SCL Health.  Beginning with just a snapshot of the 
organization, SCL Health is a non-profit faith-based health system 
currently operating in three states.  We have about 15,000 associates.  
There are nine acute care hospitals, over 500 employee positions and a 
variety of out-patient services across the entire [inaudible] of healthcare. 

We use our captive as a key risk financing tool.  We formed it in 1999 
during the hard insurance market.  What happened to us in that year, the 
excess professional liability insurance we were purchasing yearly doubled 
in premium, and we’re talking about multiple millions of dollars when that 
hard market hit.  We had just formed the captive actually in February of 
1999.  We had entered into a joint venture as Ed mentioned earlier with 
another health system and that took at that time eight hospitals – eight 
acute hospitals and combined it with three large hospitals in a large 
metropolitan area. What that did was it gave us economies of scale to go 
out into the insurance market that either system on its own did not have 
so as a result there were premium savings as well as an opportunity for 
each of the partners in the joint venture to access higher coverage limits.  
The captives, because of the opportunity to include third party or 
unrelated business, we see as a critical tool in our current gross strategy 
as all health systems are expanding across the [inaudible] a variety of 
different types of partnerships and ventures. 

The parent and the participants they benefit from favorable loss 
experience so rather than having pay the premium to a commercial 
insurer you’re never to be seen again regardless of what your losses are, 
the money stays invested in the organization.  If your loss experience and 
your investment earnings are favorable, there are opportunities for 
reduction in future premiums, dividends that may come back to the parent 
and one of the ways that we’ve utilized the favorable results in our captive 
is to invest back in the captive itself by a safety grants program.  The 
majority of the risks that is in our captive is malpractice insurance risk and 
through a dividends program or a grant program we have invested nearly 
three million dollars in safety initiatives across our health system.  So it’s 
ranged from individual grants at our care sites of $50,000 to much larger 
investments.  What that does is of course invests right in our core value 



© 2016 Husch Blackwell LLP. All Rights Reserved. Page 11 of 16  

SPEAKER TRANSCRIPTION 

and that is safe care of our patients but at the same time it also improves 
the performance of the captive company itself by reducing malpractice 
loss. 

Another benefit of using the captive is smoothing the volatility of 
insurance cost.  Prior to the captives we were self-insured with a 
retrospectively rated program, meaning that the premium cost for the care 
sites – care sites is how we refer to each of our hospital sites – but the 
cost could fluctuate considerably depending on the loss experience within 
a certain year.  By using the captive insurance company we’re able to 
smooth that cost for our program participants.  It gives us access to the 
world wide reinsurance market rather than a more limited market of 
commercial malpractice insurers. 

The next slide illustrates my next bullet and that is when you are 
purchasing large limits of coverage – it’s not available from a single 
insurer – so you will go to a variety of insurers.  Without the captive, in 
this illustration, in purchasing 100 million in excess limits, you would have 
five different insurance companies with five different insurance policies 
and sets of terms and conditions.  As you see on the left side of this line, 
the captive is just a single insurance policy so the terms and conditions 
are consistent throughout and then purchases reinsurance from multiple 
reinsurers across the marketplace.   

Some other ways we’ve used our captive is to support coverages other 
than medical malpractice so we [inaudible] property insurance, 
commercial crime insurance, pollution insurance and fiber liability.  We 
have what’s called a deductible buy down policy and that is the captive 
issuing a policy that follows the terms of our access policy and we can 
then purchase our commercial insurance at a higher level and so it 
reduces the commercial insurance cost – does give us better control of 
the losses as Ed has mentioned and allows us to retain and invest those 
funds. 

Other emerging captive opportunities that I know many health systems 
are looking at – we are currently looking at employer medical [inaudible] 
you see here displayed on this slide.  Many large insurers are self-insured 
for their associate health plan as SCL Health is and with the increasing 
severity of medical claims, as well as the removal of the cap for health 
plans as far as what we must pay under the Affordable Care Act, we’re 
looking for opportunities again to reduce the volatility and to smooth the 
cost.  Each of the examples that you see here really would be structured 
in the same way we’ve described where we will retain a layer of the 
insurance coverage but at a higher layer than you might if purchasing 
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commercial insurance.  You benefit from retaining those funds within the 
organization if indeed you have favorable loss experience.  As Ed has 
mentioned on a previous slide, it’s really critical that you have the right 
condray of both internal and external support for the captive.  If you’re 
going to retain risk you must be able to manage the risk by having 
appropriate internal risk management of loss control, claims 
administration and finance personnel and then critically working with 
counsel, actuaries and insurance brokers that have experience in the 
captive space. 

This last slide just summarizes a bit of our results.  For each of our 
program participants they have realized at least a minimum of 10% to 
30% reduction in cost.  A recent addition to our program reduced their 
insurance cost by about 20% and increased their coverage limits – their 
access to coverage limits by nearly five times what they were purchasing 
independently.  As I’ve mentioned, the patient safety grant program 
supports our mission.  Having control of the claims process is really 
important.  I’ll share an example – when Ed was general counsel for a 
health system, he would remind us in our claim committee that our 
patients – our claimants were patients… 

Ed Barker [inaudible] 

Kathleen Tulipana …before they were claimants and so sharing, you know, through our 
claims administration process that we are able to assure the appropriate 
and fair resolution of claims involving our patients is another advantage to 
the captive.  It gives us the flexibility to include joint ventures as I have 
described previously.  So it has proved to be a very successful finance 
[inaudible] for us.  For any of those in the audience that may be risk 
managers, one other advantages really having the opportunity – your 
board of directors oftentimes will be the senior leaders in your 
organization and by having them engaged in the running of the company 
is also very helpful in gaining the support that you need to move forward 
with risk management initiatives. 

With that I’ll hand it back to Craig who will facilitate our question and 
answer session. 

Craig Adoor Okay Kathleen and Ed.  Thank you very much.  I did have a question to 
both Kathleen and Ed after listening.  Were there any big hurdles to 
forming the captive that you encountered? 

Ed Barker Um, probably the biggest problem that we had was the fact that going to 
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the Cayman Islands was the best domicile, the most effective domicile 
and it made all of the right business sense in the world and to this day I 
think still makes sense for the health system to be in the Cayman Islands 
to have the captive insurance company.  When you create a new 
adventure and it’s quote unquote, off shore, it has certain baggage that 
just logically gets attached to that by some of your board members’ 
perception that you’re doing something different and a little odd and 
where is it and can you please show it to me.  Like if you wanted to create 
a captive insurance company in Panama right now with all of the 
disclosure issues associated with the offshore tax havens that are being 
created.  And so I tend to get a lot of questions about those sort of 
situations – not only from members on the board, you know, until you had 
to make sure that they all understood it, going back to one of the first 
slides that I presented about making sure that everybody’s educated, 
understands why you’re doing it, appreciates why you’re doing it and then 
you can show the results of what you’re doing based upon what you 
presented the first time to look back.  And then, of course, then you have 
to explain to your parents and my mom was always wondering what in 
the world I was doing in the Cayman Islands, usually in the month of 
February.  But that’s probably at least from a governance and a business 
perspective what we had to deal with before and then, I mean, Kathleen 
we had – it was an interesting learning curve.  Kathleen came from the 
insurance industry, was familiar with a lot of terms – I felt that I had been 
dropped in the middle of, you know, Alice in Wonderland and needed a 
guide sometime to figuring out what the actuary was actually speaking 
about, what the loss and the comfort levels were all about.  What the loss 
ratio was associated with it.  And so hiring the right people at the right 
time for all of the right reasons is basically the best advice that I can give 
anybody that’s contemplating developing or thinking about doing a 
captive insurance company.  Did that help, Craig?  I mean that’s from me.  
Kathleen, what kept you up at night when we were doing this? 

Kathleen Tulipana I would just supplement what you’re saying about the domicile.  Recently 
received some facts about worldwide captives.  In 2014 there were about 
sixty-eight hundred captives worldwide, eight hundred of those domiciled 
in Bermuda, seven hundred and sixty in Cayman.  With Vermont, which 
Craig mentioned as being the third largest domicile, we are highly 
regulated by the Cayman Island Monetary Authority and recently they’ve 
introduced what they call the Risk Management Framework which is an 
excellent tool.  It’s similar to a SWAT analysis but where we have to 
identify documents and report in our board committee minutes how we 
are addressing any potential concerns that there might be, you know, 
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relative to the domicile being in the Cayman Islands.  So, um… 

Ed Barker Well that’s good. 

Kathleen Tulipana It’s uh… 

Ed Barker That’s new. 

Kathleen Tulipana Yeah.  So there’s some just a few little facts in Cayman because – and 
the reason I emphasize that is just because of what Ed said.  You know 
the perception, um, you know, and you’re able to overcome that 
perception with the many tools that are available to you and so I would 
just encourage you, you know, if indeed that’s the domicile that you’re 
interested and to fully explore that. 

Ed Barker Yeah and you really have to kind of keep up with what’s going on in that 
domicile.  So if there’s a level of scrutiny or there’s an issue associated 
with that particular domicile like there was a few years ago when there 
was a conversation, shall we say, between the United States and the 
Cayman Islands about the financial reporting and the transparency issue, 
and know your business customer.  But we had a, not any heated 
meetings with the regulators when we were visiting with them, but there 
was a different level of scrutiny every time we had a meeting with them 
and it was based upon not what we were doing but what was going on 
within the Cayman Island as it pertains to other regulators – World Bank, 
United States Tax Treaty, etc., etc., so. 

Craig Adoor Well that was one of the reasons that I had brought that question up is 
that I even think now with a lot of IRS scrutiny, one of the issues they look 
at is domicile and I think to a certain extent the IRS made you domestic 
subsidiaries, perhaps a little – with less suspicion than they do when you 
form a captive insurance subsidiary outside the U.S.  Now maybe the 
Caymans is different because they have such, you know, long-standing 
experience with captives but some of these Caribbean nations where you 
can form, they draw more scrutiny from the IRS.  And it has only been 
within the last 15 or 16 years that states in the U.S. have been adopting 
captive insurance statutes and regulations.  So I think you do see 
somewhat more formation here in the U.S. than you did previously. 

Ray Kreienkamp And Kathleen when you were setting this up did you look into using a risk 
pool at all or did your actuary or your insurance consultants provide you 
any information on that and did you even consider that at all? 
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Ed Barker Risk pools?  I don’t know. 

 (all talking at same time) 

Ed Barker No, no.  Yeah, I mean, up – really when we formed it and we set it up we 
basically in essence had what at least we considered and the governance 
group considered to be wholly-owned subsidiaries or at least within our 
control group, and within our risk pool and then well-tipped a premium 
allocation we had our own – I think it was transparent – discussion 
associated with how we analyzed each individual facility/insured for the 
purposes of allocating the overall premium based upon our own internal 
risk analysis of current and future events.  So a hospital, as an example, 
with a significant OBGYN practice was considered to be a fairly high 
profile risk candidate for purposes of the safety program, but also for the 
purposes of the premium allocation.  It all went into the formula. 

Kathleen Tulipana And every participants in the program through a formal written 
participation agreement agreed to participate and comply with the risk 
management and claims administration program so that might be a 
difference between the way our captive was set up and what you might 
end up with in a risk pooling arrangement. 

Ed Barker Yeah, we never really like to take on risk of third parties or even our own 
internal risk without being able to participate in the understanding of the 
risk and taking efforts to control or at least mitigate the risk.  That’s what 
quite frankly I really love – I love about the safety program.  That was 
really and has been used by the captive and if the Catholic Health 
Initiatives person was still on the line, I would give them credit because I 
sat on their board and that’s where I came up with a bright idea with what 
they were doing in their safety program which was fascinating to me and 
so we blatantly stole a very good bright idea from another health system.  
And it’s worked out tremendously. 

Craig Adoor Right and I think you and Kathleen really hit the nail on the head there.  
When you are in a risk pool like that you are also putting yourself at risk 
with respect to the other members of the pool and they may not be 
operating as carefully as you do so you’re paying claims based on, you 
know, the experience of these other entities that may not be as careful.  
So I do know that companies that get into pool to start off, they do like to 
exit them as soon as they can to get into the single parent arrangement 
that we’ve been talking about today. 
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Ed Barker And another thing quite frankly is I never really like joint and several 
liability and even though you have to live with it especially in the 
healthcare world where you have independent third parties walking into 
your hospital all the time doing surgery, or ordering tests or whatever, but 
it’s the reality of the healthcare industry.  To knowingly get involved in a 
relationship with third parties that I don’t control and I can’t have them 
actively participate in my risk management program but to issue a policy 
to them, that would keep me up at night. 

Craig Adoor Right, I understand.  Well, we are running low on time here and I know 
we all need to get back to our other jobs this afternoon.  So I would just 
like to thank you all for joining us for the program today.  We hope that 
the information that we provided was helpful to you and to your 
organizations.  If you have not done so already, please click on the 
survey icon at the bottom of your screen to complete our short survey.  
Your feedback assists us in trying to provide quality future programs.  As 
a quick reminder, again the program has been approved for continuing 
legal education credit in Illinois, Iowa, Missouri, Nebraska and Tennessee 
and continuing legal education credit is pending for Colorado and Texas.  
A recording of the webcast will be available tomorrow for watching and 
sharing and once available a link to the recording will be emailed to you.  
With that this concludes our webinar.  Thank you very much.  Good day 
now. 

 


